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Taxation
Taxation; Multistate Tax Compact
Revenue and Taxation Code §§38001, 38006, 38011, 38012,
38013, 38014,38021 (new); §§19286, 26453c (amended).
AB 1304 (Russell); STATs 1974, Ch 93
Chapter 93 adds part 18 (commencing with §38001) to the
Revenue and Taxation Code adopting the Multistate Tax Compact [3
CCH STATE TAX CAS. REP., CAL. 108-201 et seq. (1974)]. It is
the purpose of the Compact to facilitate proper determination of multistate tax liability, promote uniformity of the various state tax systems,
facilitate the filing of tax returns, and avoid duplicate taxation.
Section 38006 of the Revenue and Taxation Code adopts in full the
text of articles I through XII of the Multistate Tax Compact, creating
substantial conformity with twenty-six other states regarding allocation
and apportionment of income tax, capital stock tax, gross receipts tax,
sales tax, use tax, or any other tax which carries with it a multistate
impact. Prior to enactment of this legislation, California established
multistate tax guidelines by independent recognition of the Uniform
Division of Income for Tax Purposes Act (UDITPA), a by-product
of the Multistate Tax Compact. By adopting the Multistate Tax Compact, California now loses its independent status and may be required
to abide by the Multistate Tax Commission procedures regarding
UDITPA.
With respect to income taxes, the Compact provides the individual
or corporate taxpayer with three alternatives. He may elect to apportion and allocate income in accordance with the laws of the state to
which the liability is owed including the state's provisions with respect
to the Compact or in accordance with the state code, notwithstanding
the provisions of the Multistate Tax Compact. There is no significant
distinction between California's statutes regarding allocation and apportionment and similar provisions established in the Compact. However, California case law has differed with the Compact in the interpretation of the provisions. As a specific example, where income is in
the form of dividends derived from holding stock in subsidiaries, California has classified the dividends as nonbusiness income, allocable to
one state only. Conversely, the Compact considers the same dividends
406
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to be business income, apportionable among the states in which the
dividends were earned. Article III, section 2, of the Compact provides the third alternative by allowing states to individually create and
impose a gross receipts tax upon businesses that do not own property
in the taxing state but generate a gross sales volume not in excess of
$100,000. The taxpayer, however, is allowed to elect among the three
alternative methods of computation.
Regarding sales and use taxes, the Compact allows a credit to be deducted from the use tax, for sales taxes paid to any other state, upon the
purchase of the same tangible personal property for which a use tax is
currently being levied. California recognized this procedure prior to
adoption of the Compact [CAL. REv. & TAX. CODE §6406], so no real
change results.
Article IV of the Compact establishes the Multistate Tax Commission
and describes its organization and management, committee formation,
finance, and general powers. In article VII, the Commission is granted
authority to adopt recommended uniform regulations regarding administration, jurisdiction, and interpretation of similar laws existing in two
or more party states. However, adherence is not mandatory, and the
party states need only consider adoption of the regulations. Under the
Compact rules the Commission is empowered to settle disputes regarding allocations and apportionments by means of binding arbitration as
defined in article IX. However, while section 38006 adopts in full
the text of articles I through XII of the Multistate Tax Compact, section 38021 of chapter 93 effectively rejects article IX. Article VIII
of the Compact permits member states to request audits of taxpayers
in other states. These audits are to be conducted by the Commission
with the aid of the jurisdictional state if requested. In article XI, the
relative power of the Commission and member states is specified.
Nothing in the Compact shall be construed to affect state tax rates with
the exception of the alternative gross receipts tax provided for in article MIl,section 2 of the Compact. In addition, the jurisdiction of any
state court, officer, or agency may not be limited by the Compact unless
authority to do so is expressly conferred by the state.
Sections 38011 through 38014, as added to the Revenue and Taxation Code, prescribe California's representative and alternate members
of the Compact, those who may attend meetings and those who may
be consultants to California's representative.
Section 38021 of the Revenue and Taxation Code places important
conditions upon California's membership in the Multistate Tax CoinSelected 1974 California Legislation
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pact. In the event that article IX (creating binding arbitration) is
placed into effect, either by a final judgment of any court of competent
jurisdiction or by -adoption of a regulation by the Commission, California's membership is automatically repealed. Likewise, if the Commission places into effect any by-law or ruling permitting adoption of
a matter by a majority of the states representing less than a majority
of the total population of member states, California's membership is
repealed.
COMMENT

Prior to adoption of the Multistate Tax Compact, California recognized nearly all of the provisions which have now been formally
adopted. However, California remained independent from the Compact and by doing so granted no authority -to the Commission for enforcement of the Compact's provisions. The motivation to remain independent had its source in California's concept of a unitary business.
Under this concept the assets and -activities of corporations which are
not based in California, but are affiliated with a California-based operation because they participate in a single or unitary business activity,
are taken into account for purposes of tax computation. By use of
the unitary concept, California generates substantial revenues which
might possibly be jeopardized by the binding 'arbitration provision of
article IX. Section 38021, which creates an automatic withdrawal from
the Compact, can thus be viewed as California's attempt to provide
against an action to defeat the unitary concept either through binding
arbitration or vote of a majority of the states representing a minority
of the population. As a result, California has only taken a small, cautious step toward full multistate tax administration.
See Generally:

1)
2)
3)

Southern Pac. Co. v. McColgan, 68 Cal. App. 2d 48, 156 P.2d 81 (1945).
3 CCH STATE TAX CAs. REP., CAL 108-201 (1974).
Peters, Revised Multistate Tax Commission Regulations Define "Business" and
"Non-Business" Income, 40 1. TAx. 122 (1974).

Taxation; substandard housing
Revenue and Taxation Code § §17299, 24436.5 (new).
AB 475 (Brown); STATS 1974, Ch 238
(Effective May 10, 1974)
Disallows deductions on personal or corporate income tax returns for interest, taxes, depreciation, and amortization incurred
in the ownership or management of rental housing declared to be
substandard.
Pacific Law Journal Vol. 6
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Sections 17299 and 24436.5 have been added to the Revenue and
Taxation Code to disallow, for individuals and corporations respectively,
deductions for expenses incident to the ownership of substandard rental
housing. The statutes expressly disallow deductions for interest,
taxes, depreciation, and amortization incurred in generating rental
income. Determination of substandard status may be made by either.
a state or local government regulatory agency upon a finding that the
rental housing is in violation of state or local codes regarding health,
safety, or building.
Upon designation of the housing by the -agency as substandard,
written notice of the violation(s) must be sent to the owner or managing party. A period of 6 months is then permitted during which
the violation(s) may be corrected, or a good faith effort for compliance
initiated. The issuing agency has the discretion to grant further extensions upon a showing of good cause. After expiration of the period
prescribed in the notice, the regulatory agency shall mail to the taxpayer a notice of noncompliance. Such notice shall: (1) advise the
individual or corporate taxpayer that the Franchise Tax Board will be
notified of the noncompliance within 10 days unless an appeal is filed;
(2) advise where an appeal may be filed; and (3) describe the tax
consequences of filing a notice of noncompliance with the Franchise
Tax Board.
Income housing which is in violation of state or local regulations
may be excepted from the provisions of -the new law if: (1) the substandard condition is the result of a natural disaster occurring within
the last 3 years; (2) the owner has failed to gain financing to rectify the substandard condition due to lenders' policies of not making
loans for rehabilitation of any structures in the area that the particular
building is located; or (3) the property has been rendered substandard
solely by reason of a change in applicable housing standards unless such
violations present a threat of substantial danger -tothe occupants.
Enactment of chapter 238 provides increased strength to a nationwide scheme of urban renewal and redevelopment. As a prerequisite
to federal funding, the Housing Act of 1964 and the Housing and
Urban Development Act of 1965 require minimum housing standards
and an effective program of enforcement. This bill appears to be an
attempt to provide effective enforcement procedures while retaining the
flexibility inherent in local control and administration. Commentators
have suggested that local agencies are hesitant to strictly enforce code
violations out of fear that this will force abandonment of existing housSelected 1974 California Legislation
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ing or result in prohibitive rent increases for low income housing.
Chapter 238 provides another tool to aid state and local authorities in
maintaining a workable system of enforcement. The provisions of
section 17299 of the Revenue and Taxation Code, which relate only
to personal income tax and not to corporate income tax, apply only
to those taxable years which begin between January 1, 1975 and December 31, 1979, inclusive.
Taxation; assessment procedures
Revenue and Taxation Code §§1815.4, 1815.6, 1815.7, 1815.8 (repealed); §1815.3 (new); §402.1 (amended).
AB 2083 (Kapiloff); STATS 1974, Ch 187
In the traditional approach to assessing property, a 'local assessor has
been justified in considering the uses to which land was both legally
and naturally adapted. With the advent of land use planning and
controls, section 402.1 of the Revenue and Taxation Code required a
local assessor to consider the effect upon property value of any land
use restrictions. Such restrictions included, but were not limited to,
recorded contracts limiting use which were entered into with a governmental agency pursuant to state or local laws and zoning restrictions.
Included within section 402.1 was a rebuttable presumption that existing restrictions would not be removed or modified in the future. The
presumption could be rebutted by showing the historical propensity
toward change of similar restrictions, the similarity in prices between
restricted and unrestricted land, or any other relevant evidence. Where
the presumption has not been rebutted, the assessor is prohibited from
considering sales of comparable land not similarly restricted. Thus,
in such cases the sale of lands naturally adapted to the same use is
legally irrelevant. However, where the presumption has been rebutted,
the assessor is justified in considering representative sales information
regarding comparable land not under restriction.
Chapter 187 amends section 402.1 by defining "comparable lands"
as "lands which are similar 'to the land being valued in respect to
legally permissible uses and physical attributes." The term "representative sales information" is defined as "information from sales of a sufficient number of comparable lands to give an accurate indication of the
full cash value of the land being valued." The effect is a clarification
of -twoterms previously used in section 402.1.
It is the duty of the State Board of Equalization to equalize the
assessment of property in each county [CAL. CONST. art. XIII, §9].
Pacific Law Journal Vol. 6
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As a means of administering this requirement, the Board conducts a
triennial survey of appraisals and assessments in each county. However, the standards by which the Board of Equalization valued property differed in the past from those utilized by the local assessor. Section 1815.7(b) required five sales of comparable land before sales of
other parcels could be considered representative sales information.
Section 1815.7(c) allowed a formula for capitalization of income derived from taxable property to be used in establishing the value of the
property where representative sales information was not present. Neither of these provisions was applicable to local assessors, and have been
dropped from the statutes by chapter 187.
In 1968 the Attorney General expressed the opinion that the equalization function required of the Board of Equalization necessitated standards identical to those utilized by local assessors for valuation purposes.
Only upon uniform valuation standards could the "true value" of property be determined [51 Ops. ATT'Y GEN. 229 (1968)]. As a result,
section 1815.3 has been added to the Revenue and Taxation Code providing that the Board of Equalization, when valuing property (other
than "unitary property" as defined in section 753.5), "shall be subject
to the same valuation considerations and methods applicable to -assessors .

. . ."

thus bringing the procedures of local assessors and the

Board of Equalization into conformity. Simultaneously, sections
1815.4, 1815.6, 1815.7, and 1815.8 which had established the valuation considerations applicable solely to the Board of Equalization have
been repealed.
See Generally:
1) 3 CCH STATE TAx CAs. REP., CAL. 193-423 (1974).
2) Bowden, Opening the Door to Open Space Control, 1 PAc. L.J. 461, 492 (1970).

Taxation; erroneous assessments
Revenue and Taxation Code §§4831, 4836.5 (amended).
AB 610 (Kapiloff); STATS 1974, Ch 284
Section 4831 of the Revenue and Taxation Code allows for the correction of errors committed by an assessor concerning the valuation of
real property as long as the errors were other than errors in judgment.
In the event that the correction involves an increased assessment, the
assessor is authorized to attach a lien to the property in order to enforce
payment of the increased tax. Chapter 284 amends section 4831 to
provide that such liens shall have the force, effect, and priority of a
judgment lien, and shall continue in force for 10 years unless released
Selected 1974 California Legislation
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sooner or otherwise discharged, so long as the liens were created prior
to January 1, 1974.
Where a bona fide purchaser has intervened between the time of the
erroneous assessment and the date of the correction, section 4836.5 of
the Revenue and Taxation Code authorizes the assessor or tax collector
to record a lien, in any county, against the presently existing real property of the owner at the time of the error. Chapter 284 amends this
section to provide that this lien shall also remain in effect for 10 years
unless released sooner or otherwise discharged, without the requirement,
however, that the lien be created prior to January 1, 1974.
See Generally:
1) 5 PAc. L.J.,

REvImw OF SELECTED

1973 CALnOR1'

LEcisLATION 495, 497 (1974).

Taxation; escape assessments
Revenue and Taxation Code §828.5 (new); §868 (amended).
AB 2087 (Kapiloff); STATS 1974, Ch 188
Section 828.5 has been added to -the Revenue and Taxation Code to
provide for the imposition of escape assessments upon assessees possessing state assessed property, who either fail to file or erroneously
file a property statement. It is irrelevant whether an omission by the
assessee was intentional or caused by his lack of information, as long
as the misinformation was the cause of a lower valuation than would
have occurred had the correct information been properly filed. Section 828.5 further provides for a 25 percent penalty (as prescribed in §892 of the Revenue and Taxation Code) in the event
that the failure to file or filing of inaccurate information is shown to be
willful or fraudulent. This portion of chapter 188 may be viewed as
an attempt to bring statutory law into parity with recent court decisions
[Bauer-Schweitzer Malting Co. v. City & County of San Francisco,
8 Cal. 3d 942, 506 P.2d 1019, 106 Cal. Rptr. 643 (1973) (incorrect
rate levied -by assessor); ExCello Corp. v. County of Alameda, 32 Cal.
App. 3d 135, 107 Cal. Rptr. 839 (1973) (taxpayer's failure to provide detail requested by assessor)].
Previously, section 868 of the Revenue and Taxation Code required
an escape assessment to be levied in the year of discovery. Chapter
188 amends section 868 by allowing the Board of Equalization the
option of placing the escape assessment on the roll for the current year
or including it with the assessments in the year succeeding discovery.
Pacific Law lournal Vol. 6
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The escape assessment shall then be taxed at the rates applicable to assessments on the roll to which it is added.
See Generally:
1) 5 PAc. U., REviEw oF SELECTED 1973
(prior escape assessment legislation).
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495, 497 (1974)

Taxation; inheritance tax
Revenue and Taxation Code §14672 (amended).
SB 1992 (Bradley); STATs 1974, Ch 444
Support: State Controller; State Bar of California
Prior to the enactment of chapter 444, sections 14671 and 14672
of the Revenue and Taxation Code provided that every order, decree,
or judgment fixing an inheritance tax or declaring that no such tax
was due had the force and effect of a judgment in a civil action, in
which case the provisions of the Code of Civil Procedure would be applicable. This meant that generally an order fixing an inheritance tax
became final unless an appeal was filed within 60 days after the date
of mailing of the notice of entry of the judgment [CAL. RULES OF
CT., RULE 2]. In addition, section 473 of the Code of Civil Procedure
defines a statute of limitations for the correction of an erroneous order
which was caused by mistake, inadvertence, surprise, or excusable neglect of 6 months after the entry of the tax order. However, as exceptions, Revenue and Taxation Code Sections 13411 and 13985 allowed such an inheritance tax order to be amended after the 60 day
period for appeal when a contingency which would 'affect the inheritance occurred, or when an item which was allowable as a deduction
was established or paid after the order fixing the tax was made.
Chapter 444 amends section 14672 of the Revenue and Taxation
Code to lengthen the time period in which inheritance tax orders can be
corrected. If the order, decree, or judgment fixing the inheritance tax
was made or entered in a probate proceeding and is erroneous because
of the mistake, inadvertence, or excusable neglect of the State Controller or an interested party, a petition for its correction must be filed
within 6 months after the order was made or prior to the entry of the
decree of final distribution, whichever is later. In no event, however,
may the petition for modification be filed later than 3 years after
the tax order was entered. In nonprobate cases the petition must also
be filed within 3 years from the date the tax order was entered.
Although section 14301 states that every inheritance ,tax is a lien
upon the transferred property upon which the tax is imposed, section
Selected 1974 California Legislation
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14672 has been further amended to provide that whenever a modification of a tax order results in an increase in the inheritance tax due and
payable, the state is precluded from obtaining such a lien against a purchaser or encumbrancer for value who did not know of the facts resulting in the increase.
See GeneraUy:

1)

5 WrrKIN, SUMMARY OF CM.,iFORNmA LAW, Taxation §247 (8th ed. 1974).

Taxation; present value rates applicable to future interests
Revenue and Taxation Code §§13953, 13954, 15552, 15553
(amended).
SB 1397 (Grunsky); STATS 1974, Ch 101
Support: State Bar of California
Previously, sections 13953 and 13954 of the Revenue and Taxation
Code (inheritance taxes) along with sections 15552 and 15553 (gift
taxes) specified that the value of a future interest should be computed
in accordance with standards of mortality established by the 1939-41
United States life tables, utilizing a 3.5 percent interest rate [See Treas.
Reg. §20.2031-7, T.D. 7077, 1970-2 CuM. BULL. 183-84; Treas. Reg.
§20.2031-10 (1970)]. In addition, the present value of a future interest was considered to be 3.5 percent of the appraised value of the interest.
In order to provide parity between recent federal legislation and California law, chapter 101 has established the 1959-61 United States life
tables and 6 percent as the factors to be utilized in determining the value
of a present interest and the present value of a future interest.
Taxation; gift tax
Revenue and Taxation Code §15805 (new); §16251 (amended).
SB 1991 (Bradley); STATS 1974, Ch 443
Section 15801 of the Revenue and Taxation Code provides that
the Controller has 4 years from the time a donor files a gift tax return pursuant to section 15651 to determine whether the tax disclosed
in that return is less than the tax disclosed by the Controller's examination, and if so, to determine the deficiency. In addition, section
15803 provides that the Controller has 3 years in which to correct
any erroneously computed deficiency. Chapter 443 has added section

414
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15805 to the Revenue and Taxation Codes to create a 3 year statute
of limitations within which the person liable for the deficiency may
bring a court action to have the tax modified in whole or in part.
Section 16251, which previously delineated the statute of limitations
for modification of a gift tax, has been amended to establish -the same
time limits for refunds of gift taxes as previously existed for modification.
Thus, in cases where a taxpayer discovers that he has overpaid his
gift tax, the appropriate statute of limitations for bringing an action for
a refund is set forth in section 16251. However, in cases where the
Controller determines that the tax has been underpaid, a taxpayer disputing the Controller's determination must bring an action to modify
the resulting tax within the new 3-year statute of limitations under
section 15805.
See Generally:

1)
2)

CAL. REv. & TAx. CODE §§15801-15807, 16221-16281 (determination and refund

of gift tax).

5 WrnmN, SummAy oF CALIForum LAw, Taxation §§250, 260 (8th ed. 1974).

Taxation; senior citizens property tax assistance
Revenue and Taxation Code §§19504, 19505, 19507, 19522,
19532, 19538 (amended).
SB 15 (Petris); STATS 1974, Ch 21
(Effective February15, 1974)
Chapter 21 has been enacted to ease the burden of property taxes
falling upon the senior citizen homeowner. Section 19521 of the
Revenue and Taxation Code currently provides for the filing of a claim
for property tax assistance with the Franchise Tax Board by a homeowner 62 years of age or older. Such assistance can vary from 4
to 96 percent of the first $7,500 of property valuation. Previously,
under the definition of a homestead in section 19504, a senior citizen
was limited in his request for assistance -to property not exceeding
one acre. Chapter 21 abolishes this limitation, allowing a taxpayer
to claim a dwelling and "so much of the land surrounding it as is reasonably necessary for use of the dwelling as a home."
Homestead has also been expanded by the legislature to include
premises occupied by reason of the claimant's ownership of a dwelling located on land owned by a nonprofit incorporated association, of
which the claimant is a member, when the claimant is required to pay
a pro rata share of the property taxes levied against the association's
Selected 1974 California Legislation

Taxation

land. These associations 'take many forms, from senior citizen housing
units to convalescent hospitals providing many life care services. In
such instances, the Franchise Tax Board may require a statement, under penalty of perjury, establishing the claimant's obligation to pay a
pro rata share of the taxes.
Section 19532 of the Revenue and Taxation Code previously provided that claims for -assistance should be filed between May 15 and
October 15 of the year for which the claim was filed. Additionally,
the state was required to disburse assistance to the claimant between
June 30 and November 30 of the same year. These deadlines have
now been shortened to August 31 for claims and October 31 for payment of assistance. Further, section 19532 authorized the Franchise
Tax Board to grant to a claimant an extension beyond the deadline for
filing a claim, upon a showing of good cause. Chapter 21, in addition
to this extension, authorizes the late filing of a claim, so long as it is
not filed later than March 15 of the succeeding fiscal year. Section
19522 of the Revenue and Taxation Code has, in the past, allowed the surviving spouse of a claimant, who filed a timely claim, to
receive the requested assistance. This section has been amended to
allow a surviving spouse to file a late claim for assistance where the
claimant has failed to do so prior to his death.
Prior to the effective date of chapter 21, section 19538 required the
Franchise Tax Board to commence actions for the recovery of the erroneous payment of any assistance in a court of competent jurisdiction
in Sacramento County. Chapter 21 amends this section to allow the
commencement of recovery actions in any court of competent jurisdiction within the State of California. The practical effect of this provision should be to lessen the incidence of default judgments caused by
the inability of the senior citizen to travel to Sacramento. Chapter 21,
which went into effect immediately upon its signing, applies to taxes
paid for the 1973-74 ,fiscalyear.
Taxation; unsecured property-recovery of
taxes prior to delinquency
Revenue and Taxation Code Article 2 (commencing with §2951),
§3006 (new); §§2914-2921 (amended).
AB 2811 (Kapiloff); STATS 1974, Ch 908
Section 2914 of the Revenue and Taxation Code allows a county
tax collector to collect taxes due on unsecured property by seizure and
sale of the assessee's property. Chapter 908 has been passed to detail
Pacific Law Journal Vol. 6
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the procedures which shall be followed if the tax collector desires to
collect the taxes prior to the delinquency date. Section 2953 allows
the tax collector to seize and sell the assessee's property prior to the delinquency date if the tax collector determines that there is a "great
probability" that the taxes cannot be collected, once delinquent, due to
the taxpayer's financial condition or "other suitable reason." Prior to
the seizure, the tax collector must state the basis for the seizure in
writing and deliver a copy to the board of supervisors and the assessee. The assessee may attack the determinations of the tax collector in the superior court and obtain injunctive relief, if the assessee
first files a bond or cash sufficient to pay the taxes with the ,tax collector (§2954). If the assessee prevails the bond or cash may be recovered and, under section 2955, the assessee may recover all of his
costs from the county. However, if the taxes subsequently become delinquent, the assessee shall be liable to the county for its costs. Section
2956 states that the above action shall be given precedence over other
civil actions at the request of any of the parties.
Section 3006 has been added to the Revenue and Taxation Code to
allow the tax collector to bring an action to recover taxes on unsecured
property prior to the delinquency date and to obtain an ex parte writ
of attachment on the assessee's property. As part of the complaint,
the tax collector shall file a declaration promulgating the appropriate
grounds (same as set forth in §2953) for bringing the action
prior to the delinquency date. In response, the assessee may file a
bond or cash in the amount of the taxes with the court and petition for
a release of the attached property. A prevailing assessee is entitled to
a return of the bond or cash. However, the court may condition such
return upon payment of the taxes, in which case the assessee shall receive interest at 7 percent per annum from the date the taxes are paid
to the date when -the taxes would have become delinquent. Section 3006 also has similar provisions for reimbursement of costs and
for the priority of the above court actions as set forth in sections
2955 and 2956. It should be noted that any of the assessee's property
that constitutes a necessity of life could not be attached in such ex
parte proceedings [Randone v. Appellate Dep't, 5 Cal. 3d 536, 488
P.2d 13, 96 Cal. Rptr. 709 (1971)].
See Generally:
1) 5 W aN , SUMAA Y oF CALFoRMcA LAw, Taxation §§179, 180 (8th ed. 1974).
2) 2 H. MuiLER & M. STARR, CURNT IAw OF CAoLIOMA REAL ESTATE, Ownership §§143-145 (1968).
3) Comment, Attachment in California: Senate Bill 1048, The Interim Response to
Randone, 4 PAc. LJ. 146 (1973) (for possible conflict with Randone).
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Taxation; tax law notice procedure
Revenue and Taxation Code §§7058, 8256, 9257, 30456, 32456
(new); §§6479, 6486, 7493, 7507, 7663, 7671, 8781, 12434,
30206, 32271 (amended).
SB 2101 (Deukmejian); STATS 1974, Ch 610
Support: State Board of Equalization
Senate Bill 2101 has been enacted to clarify the notice procedures
for the following state tax laws administered by the State Board of
Equalization: the Sales and Use Tax Law [CAL. REv. & TAX. CODE,
§6001 et seq. (hereinafter all references will be to the Revenue and
Taxation Code unless otherwise specified)]; the Motor Vehicle Fuel
License Tax Law (§7301 et seq.); the Use Fuel Tax Law (§8601
et seq.); the Cigarette Tax Law (§30001 et seq.); and the Alcoholic
Beverage Tax Law (§32001 et seq.). These laws all contain provisions requiring that various administrative notices be given to taxpayers, and prior to this amendment they all made reference to section
1013 of the Code of Civil Procedure for the manner of giving these
notices by mail. This section requires that when the notice is served
by mail, it must be deposited in a designated United States Post Office
receptacle in a sealed envelope, with postage prepaid, and addressed
to the person on whom it is to be served. Service is deemed complete
at the time of deposit. This bill deletes all reference to section 1013
of the Code of Civil Procedure, and incorporates the applicable provisions directly into the tax law itself by amending sections 6479,
6486, 7493, 7507, 7663, 7671, 8781, 12434, 30206, and 32271. The
new law continues the prior requirement that the notice be placed in
a sealed envelope with postage prepaid, addressed to the person to be
served, and stipulates that the giving of notice is deemed complete at
the time of deposit in a United States Post Office, mailbox, or other
facility maintained 'by the United States Postal Service. In addition,
the new provisions expressly state that in lieu of mailing, a notice may
be served personally by delivering to the person to be served or, in the
case of a corporation, to the person designated in the Code of Civil
Procedure to be served with summons and complaint in a civil action.
Such service is deemed complete at the time of delivery.
The legislature did not intend by this act to change existing law
relating to the method for giving notice, but merely to clarify it. Apparently -there was some confusion about whether related sections of
the Code of Civil Procedure were applicable to these administrative
notice procedures, particularly section 1013a(a) which requires proof
Paciic Law Journal Vol. 6
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of service by filing an affidavit of service with the "document served and
filed in the cause." This provision has no meaning in a nonjudicial setting, and it is not necessary for the administrative body to prove to itself
that the required notice has been given. The language of section 1013
itself is partially irrelevant in an administrative context since it makes
reference to documents filed in the "cause" and extends the time for
completion of service when a right is to be exercised or an act to be
done by the adverse party. By enacting this bill, the legislature expressed
its intent that the method of mailing notice is to be similar to the procedure set forth under section 1013 of the Code of Civil Procedure, but
in addition made clear that the affidavit of service required under section
1013a(a) of the Code of Civil Procedure does not apply to the giving
of notice under the tax laws.
Several sections have been added by this act to further clarify the
issue of proof by stipulating that a certificate by the board or one of its
employees, stating that -the required notice has been given by mailing
or by personal service, will constitute prima facie evidence in any administrative or judicial proceeding that such notice has in fact been
given (§§7058, 8256, 9257, 30456, 32456). By eliminating all crossreferences to the Code of Civil Procedure and incorporating the relevant
provisions directly into the tax laws, the legislature has eliminated any
confusion with respect to the manner of giving notice under the tax
laws.
Taxation; residency defined
Revenue and Taxation Code §§ 17014, 18001 (amended).
AB 3023 (Bagley); STATS 1974, Ch 980
(Effective September 20, 1974)
Since the inception of the personal income tax in 1935, there has
been a controversy regarding the definition of residency [See Keesling,
The Problem of Residence in State Taxation of Income, 29 CAL. L.
REv. 706 (1941)]. Recent newsworthy events have added to the dispute, prolonging its presence in discussions of tax law. The disagreement has its source in the requirement that a resident of California
must pay state income taxes on income earned outside the State of California to the extent that the income is not taxed 'by the jurisdiction in
which it is earned. The purpose of this requirement is to insure that
those persons within the state for other than a temporary sojourn, even
though not domiciled here, contribute to the benefits and protection
conferred upon them by the state. Section 17014 of the Revenue and
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Taxation Code broadly defines residency to include every individual
who is in California for other than a temporary or transitory purpose,
along with every domiciliary who is outside California for a temporary
or transitory purpose. With such a broad definition, factual determinations of residency have necessarily been decided by the Franchise Tax
Board and courts on a case-by-case basis. Chapter 980 establishes
additional guidelines concerning the nature of residency by providing
that any person who is domiciled in California shall be considered outside the state for a temporary or -transitory purpose while the individual
holds an elective office of the government of the United States, is employed on the staff of an elective officer in the legislative branch of
the federal government, or holds an appointive office in the executive
branch of the federal government and was appointed by the President
subject to confirmation by the United States Senate.
Section 18001 of the Revenue and Taxation Code, in an effort to
prevent double taxation, allows a credit against the California personal income tax for taxes imposed by and paid to another state. However, section 18001 (a) limits this credit to tax liabilities created solely
from earnings within the foreign state, as opposed to those liabilities
created as a result of domicile or residence in the foreign state. Chapter 980 renders section 18001(a) inapplicable to taxpayers declared
residents under the new guidelines. Thus, in the event that a taxpayer
is declared a resident of another jurisdiction for tax purposes while
temporarily absent from California, any taxes paid because of the foreign residency would be allowed as a credit against California income
taxes.
See Generally:

1)

Whittel v. Franchise Tax Bd., 231 Cal. App. 2d 278, 41 Cal. Rptr. 673 (1964)
(interpretation of "residence" and "domicile").

Taxation; private car tax
Revenue and Taxation Code §11294 (new).
SB 1885 (Stiern); STATs 1974, Ch 1236
Virtually every railroad car operated upon the railroads of this state
and owned by someone other than a railroad company is taxable under
the Private Car Tax Law [CAL. REv. & TAX. CODE §11201 et seq.].
For purposes of this tax -the railroad cars are divided into different
classes, and 'an average value per car per class is established. The number of days a railroad car was in California is determined for each car
in each class, and this figure is divided by 365 to determine the number
420

Pacific Law Journal Vol. 6

Taxation

of cars attributed to California. This latter figure is then multiplied
by the average car value to arrive at the full cash value of all cars subject to the tax. Twenty-five percent of this value multiplied by the
statewide average tax rate equals the total private car tax assessed
against the railroad car owner [CAL. REv. & TAx. CODE §§1129111293].
Chapter 1236 adds section 11294 to the Revenue and Taxation
Code to provide that in determining the average California car days or
car mileage (which is the basis of the Private Car Tax) the time that a
car is in the state but not qualified for revenue service because it is in
a repair facility in the state awaiting or undergoing repair, remodeling,
renovation, or the like, in excess of 10 man-hours is to be exempt from
such calculation. Implicit in this exemption is the concept that the
time the car spends going to and coming from the repair facility is
still taxable. The net effect of chapter 1236 will be a reduction of the
tax liability of private railroad car owners for any car servicing which
meets the above requirements. This section remains in effect through
December 31, 1979, at which time it will be automatically repealed.
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